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Statement of Facts



On October 11, 2020, the Judicial Board received a complaint from
Councillor Hersh Filler.
Within the document, Councillor Filler presents the referendum question
made in Fall 2019

Do you support Concordia University bringing the opt-out process
online for student fee levy organizations?

The question received a 61.1% approval rate and had a turnout of 5167
students (Annex 2)
On the regular council meeting of September 16, 2020, a motion was
presented to block the online opt-out system from coming into effect.

Be it Resolved that the discussion be tabled until the second
October RCM
Be it further resolved that the CSU be mandated to stand firm on
the recommendations for online opt-out and that fee levies be
included in meetings with the administration as per council’s
March council resolutions (emphasis added)
Motion Passed

Councillor Tzvi Hersh Filler further outlines that Executive Eduardo
Malorni and Concordia University cannot satisfy the recommendations
(Annex 1) due to legal and technological issues. However, the
Complainant further explains how the recommendations created by 2019
Executive Christopher Kalafitidis were not meant to be firmly
committed to, but rather guidelines to follow (Annex 3).
The motion passed forces the CSU to commit to impossible
recommendations that will limit the installment of online opt-out.



The Complainant requests the Judicial Board:

1. Strike down the motion to stand firm on the
recommendations for online opt-out passed on September
16, 2020, because it contradicts Section 6.3(g) of the
Bylaws by making negotiations for online opt-out
impossible;

2. Inform the Council that the issue of online opt-out cannot
be discussed at Council until the Judicial Board makes
their decision on this case (to prevent further prejudice).

Question on Referendum Fall 2019



While the Judicial Board notes that the Concordia Student Union’s
mandate is to represent the will of its members – as per section 2.1 in
CSU Bylaws:

2.1 The objects of the Student Union are:

i. To consider and support activities which enhance the
quality of life for students of Concordia University;

j. To represent the positions of its membership;

m. To be the representative of the undergraduate students of
Concordia

The Judicial board members ultimately find no violation with regards to
the Section 6.3(g) which states the Council of Representatives:

shall do or cause to be done the following … (g) Enact, amend or
repeal policies and resolutions so that the Student Union will
conform to any policy, position or resolution passed in a duly
convened Special General Meeting, and to the results, affirmative
or negative, of duly conducted referendums which met quorum

Our position is based on the referendum question itself not being a
pledge or promise to Student Union Members, but rather a suggestion:

“Do you support Concordia University bringing the opt-out
process online for student fee levy organizations?

Thus, through a unanimous decision, the members of the Judicial Board
urge the Concordia Student Union to do everything in their power to
follow the will of the students.

Motion by council



The motion passed by council on September 16th, 2020, states that the
CSU is mandated to stand firm on the recommendations outlined by
Kalafatidis.

However, recommendation 2 and 4 are impossible for the university to
implement due to legal and technical issues.

Recommendation 2 - Each fee-levy group will have its own link
where the user will have to click on each group in order to be given a
description of the group. It will include an external link to learn even
more about the group;

Recommendation 4 - The system will be available before the drop
deadline so Fee-Levy Groups can be provided:

a. A list of all individuals who have opted out;
b. A list of the financial amount in dollars per semester

resulting in opt-outs;

Recommendation 2 poses issues for the university due to security related
challenges which could lead to legal liability for the University, and thus
this recommendation cannot be implemented.

Recommendation 4 states that the system will be available before the
drop deadline, but this would be impossible for the University to
implement due to technological reasons.

Furthermore, for privacy reasons, the Fee-Levy Groups cannot be
provided with a list of the individuals who have opted-out online, but
rather of those who have opted in online.



Within Counselor Filler’s petition, he interprets the phrase “stand firm”
to mean that the CSU must firmly commit to the six recommendations
put forward by Kalafatidis. The Complainant claims that this motion
leads to contradiction, and is thus in violation of By-Law 6.3(g).

After careful consideration by the Judicial Board, we have come to the
conclusion that this interpretation is flawed. The Judicial Board
unanimously agrees that the phrase “stand firm” does not entail that all
of the recommendations will be followed without exception. Rather, it
should be interpreted to mean that the recommendations will be
followed as closely as is reasonably possible. The recommendations
were meant to be used as the most ideal scenario for the online opt-out
system, but can be modified if need be.

Furthermore, this membership pool finds that the issues that interfere
with the application of recommendation 2 and 4 should not be taken as
invalidating the entire online opt-out system. Due to the overwhelmingly
positive response from the student body to the referendum question, the
Judicial Board firmly urges the CSU to pursue the online opt out system
to the extent that it is legally and technologically possible.



Standing Regulations and By-laws

Existing CSU standing regulations refer to referenda regarding fee
levies, removal of non-CSU fee levies and removal of University fee
levies.
Standing Regulations

260. The removal of a University fee levy is at the discretion of the
University.

While the referendum question was not about the removal of fee levies,
the Judicial Board understands that opting out online and removing
financial support just like any amendment made to them falls under the
discretion of the University. Therefore, the Judicial Board recognizes
that the online opt-out negotiations are not under the full jurisdiction of
the CSU and the final process falls under the University.

By-laws Section 6: the Council of Representatives’ Tasks and Powers

6.3 The tasks and powers of the Council of Representatives may
only be properly exercised in the course of a duly convened
meeting of same. In particular the Council shall do or cause to be
done the following:

f. Enact, amend or repeal positions that direct the Union’s
political orientations and representation.

g. Enact, amend or repeal policies and resolutions so that the
Student Union will conform to any policy, position or
resolution passed in a duly convened Special General



Meeting, and to the results, affirmative or negative, of duly
conducted referendums which met quorum.

CSU Positions Book:

16.The CSU supports an online opt out system for Fee-Levy
Groups managed by Concordia University. [Enacted November
2019 | Expiry November 2023]

Following the CSU’s Positions Book, the Judicial Board understands
that the CSU’s favourable position on the implementation of an online
opt-out system is clear. Thus, it falls under the tasks and powers of the
Council of Representatives to conform, at the best of their ability, to this
position. While fulfilling all six of the recommendations presented may
not be logistically possible, the Council of Representatives is required to
find a consensus with the University for the implementation of an online
opt-out system.

By-Laws Section 8: the Judicial Board’s Powers and Tasks

8.2 The Judicial Board of the Student Union shall, upon the written
request of any member or member association, convene to:

b. Declare invalid any act of any member who through their
action derogates from these by-laws or from the constitution
of any member association of the Student Union.

Standing Regulations Article 92: Harmonizing the Positions book

92. In the case of a conflict or contradiction between a resolution
adopted by the members and a position previously adopted through
a resolution of the members, the more recent resolution shall take
precedence. It shall be the task of the Judicial Board to harmonize
the previous position with the most recently passed resolution.



It falls under the powers of the Judicial Board to invalidate a motion if it
finds it to be digressing from the By-Laws.

Recommendations

The Judicial Board unanimously agrees that the outcome of the
referendum question presented to the student body was a clear
demonstration for the CSU to take action in implementing the online
opt-out process.
However, this body recognizes that this implementation comes with
legal and technological hurdles for the Concordia Student Union.

Thus, Judicial Board’s recommendation to the Concordia Student Union
and its governing body is to exercise their mandate by following the
demonstrated will of their members.

The following will be the recommended guidelines and acceptable
limitations for the execution:

- The CSU should only restrict the execution of its member’s will
when the illegality of the actions is clearly evident.

- In the case where the full implementation happens to be
compromised, the CSU’s consequent actions must be to achieve
the most expansive implementation of online opt-out which would
be legally and technologically possible.

The Judicial Board also recommends the redaction and passing of policy
to set strict guidelines for the future implementation of referendum
decisions. The CSU Judicial Board would implore the council to refrain
from presenting referendum questions with disputable wording to its



membership. The Student Union should assure that they have the ability
to execute the desired outcomes of a presented referendum question.

Conclusion

In reviewing the original fee levy Referendum Question,

Do you support Concordia University bringing the opt-out process
online for student fee levy organizations?

The Judicial Board strongly encourages the Council of Representatives
to do everything in their power to listen to the student voice and abide
by the will of the students that they represent. This would mean
reinterpretation of the motion to stand firm on the recommendations for
online opt-out that was passed on September 16, 2020.

The motion in question was passed with a 61.1% approval rate and had a
turnout of 5167 students (Annex 2); this is a much higher student voting
turn-out than usual for referendum questions, which suggests that this is
a matter of great importance to many students, and their desires for
online opt-out should be met with the best of the Council of
Representatives ability. Therefore, the Judicial Board strongly urges the
Council of Representatives to implement all online opt-out
recommendations, with the exception of recommendation 2 and
recommendation 4 for the reasons outlined above.

The Judicial Board unanimously agrees that the phrase “stand firm”
(Annex 1) does not entail that all of the recommendations have to be
followed without exception. Rather, it should be interpreted to mean that



the recommendations will be followed as closely as is reasonably
possible by the Council of Representatives.
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